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BRIEF or DEFENDANT IN ERROR

STATEMENT OF THE CASE.

In order to properly present this case we find it

necessary to supplement the very brief statement

contained in the brief of plaintiffs in error.



The deceased, in company with the witnesses

Mrs. L. L. Doty and her daughter, Myrtle Doty, was
walking along the tracks of the defendant in error

in an outlying portion of the City of Tacoma, at

which place the Railway Company has a double track

line. Persons living in that part of the city fre-

quently walked along the tracks, sometimes walking

in the space between the east bound and west bound

track; sometimes they would walk between the rails

and sometimes in a path out beyond the ties and

which would place them out of danger of being struck

by a passing train. The deceased and the two wit-

nesses mentioned were on their way home and had

gotten off of a street car at the end of the Jefferson

Street line at about eleven o'clock P. M., and went

from there up onto the railroad tracks and had

walked along the tracks, the deceased walking part

of the time between the two tracks and part of the

time between the rails of the east bound track, while

Mrs. Doty and her daughter walked most of the time

on the path. The distance from where they went

upon the track to the switch at the Casket Company's

buildings is shown to be 814 feet, and the distance

from the switch to the south end of the building

where the deceased was when struck by the train,

300 feet. From the point where deceased went upon

the track to Pine Street, which is 1200 feet further

south from the Casket building, the track is straight.

At Pine Street there is a curve. The night was dark

and the wind was blowing in their faces, and they

were walking with their heads down. Mrs. Doty



testified, '*It was a very bad night, the wind was

blowing some. I was walking most of the time with

my head down just as one naturally would." (Record,

p. 23.) She also testified, ''We were not talking, and

being so dark, and I was not much acquainted with

him, only knew him as a neighbor, and we had noth-

ing to say and just walked along quietly when I hap-

pened to look up, just happened to look up, and saw
a dim light and I knew that it was a moving light

and I remarked to Mr. Morgan, 'Mr. Morgan, you

had better get off the track,' and at that moment or

second my daughter turned round to me in her path

and says, 'Ma, you know the train don't come down
this track,' * * . n

(Record, p. 21). She

then described the headlight on the train, saying that

it was about the size of one of the electric light globes

in the court room. Again she testified, "When I saw

that light I took it to be the light of the train and

thought the engine was coming on that track. I re-

marked to Mr. Morgan, 'Better get off the track.'

My daughter was ahead of me at the time, just a little

in advance of me. I do not remember whether he

said anything or not. If he did I did not hear him.

My daughter turned round and said I know the

trains did not come on that track" (Record, p. 24).

Myrtle Doty testified that she was walking in the

path and had told her mother she had better walk in

the path, as it was better walking. She testified that

she heard her mother tell Mr. Morgan he had better

get off the track and "I understood Mr. Morgan to



say something about trains coming down that track,

too, and then I turned round and I says, 'No, Mamma,
you know the trains don't come down this track. I

never saw them come down it,' and just as I finished

saying that I looked up and the train was right on

me. * * * There was a headlight on the train,

but it was the dimmest one I have ever seen. There

was no flash along the rails like the big headlights

have. Just as I saw the light I saw the rails directly

in front but just a short distance from the engine."

She admitted that she had said that the wind was

blowing so hard in her face that it was difficult to

carry on a conversation. And again, "I think I could

have seen the light as it came round the curve if I

was looking that way, but I was holding my head

down and I turned to speak to Mamma. She had

spoken to me about the train and that was what at-

tracted my attention to the train" (Record, p. 27).

It was shown that the engine was equipped with

an oil headlight of the same character that has been

used for a great many years on locom.otive engines

except that lately most passenger engines are

equipped with electric headlights, although a great

many oil lamps are still in use on locomotive engines

;

that the engineer did not see the deceased on the

track and did not know of the accident until the next

morning after it happened. It would, therefore, be

impossible for him to remember just exactly what

he was doing at that particular instant. It is known,

and he so testified, that occasionally it is necessary

for him to give his attention for a few seconds to the



machinery of his engine and he may have been doing

that at the particular instant when the deceased

was struck.

ARGUMENT AND AUTHORITIES.

Counsel for plaintiffs in error have cited a great

many authorities in their brief which we have care-

fully examined and would suggest that in none of

them were the facts similar to those proven on the

trial of this case. In most of them the carrier had

failed to perform some duty legally imposed upon it

or they were cases where under the facts it was

proper to apply the doctrine of the "last clear

chance." Counsel first refer to the case of Roth vs.

Union Depot Co., 13 Wash. 525, and Steele vs. North-

ern Pacific Railway Co., 21 Wash. 301.

The Supreme Court of this state in the case of

Baker vs. Tacoma Eastern Railroad Co., 44 Wash.

575, in speaking of these cases at page 578 of the

opinion, said:

"It is the contentions of the appellants

that this case is controlled by the decision of

this Court in Roth v. Union Depot Co., 13

Wash. 525, 43 Pac. 641, 31 L. R. A. 855, and

Steele v. Northern Pac. R. Co., 21 Wash. 287,

57 Pac. 820. But we think to allow a recovery

in this case we would have to extend the doc-

trine announced in those cases. In both cases

the cars were sent down the track without any

one attending them at all, and this Court
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held that to be negligence. But in both cases

the injured persons were boys of tender years,

and it was held that the same degree of cau-

tion would not be demanded of them as would

be demanded of an adult. In Roth v. Union

Depot Co., supra, it was said

:

" *By the overwhelming weight of author-

ity a distinction is made between the respon-

sibility of a child and that of an adult. It

seems to us that it would be a monstrous doc-

trine to hold that a child of inexperience—and

experience can only come with years—should

be held to the same degree of care in avoiding

danger as a person of mature years and ac-

cumulated experience. In the simplest trans-

actions of life we recognize this distinction.'
''

The case of Dotta vs. Northern Pacific Ry. Co.,

36 Wash. 506, referred to by counsel, does not sus-

tain their contention, but is an authority against

them. The Court in that case, at page 511 of the

opinion, said

:

''At the moment the engine struck the cars

the appellant was in a position where he could

have been seen had a lookout been maintained

for him. How long he had been in that posi-

tion can only be conjectured, but at most it

could have been but a short space of time.

When he was on top of the box car he was in

view also from the end of the switch that the



engine entered. Where the engine was then

is not shown, but the appellant says he did not

see it, and presumably it was out of sight. Be

this as it may, however, it is apparent that the

appellant was in a position to see the engine

at all times when the engineer or fireman

could have seen him, and could easily have

protected himself from injury had he but exer-

cised his faculties."

And again at the close of the opinion used the

following language concerning the application of

the doctrine ''last clear chance:"

"The respondents would have been liable

had they actually known of his whereabouts,

and had, notwithstanding such knowledge,

negligently backed the car upon him, but there

is no evidence in the record from which the

fact that they knew of the whereabouts, or

knew that to move the car would likely injure

him, can be inferred ; hence there is no room to

apply the doctrine contended for."

In the case at bar the deceased could see the head-

light of the approaching engine for a distance of

1200 feet—almost a quarter of a mile—while those

in charge of the engine could not see the deceased.

In the case of Guenther vs. St Louis etc. R. Co.,

18 S. W. 846, which was the second appeal of that

case, it is necessary to refer to the first appeal in

8th S. W. 371 for a statement of the facts, which
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shows that the accident occurred at seven o'clock A. M.

in the month of August, when it was daylight and

the engine approached from behind the person with-

out warning and at a time and place where he could

be plainly seen by the engineer.

The case of Arkansas & L. Ry. Co. vs. Graves, 132

S. W. 992, was where the injury was occasioned by

the failure of the employes in charge of the train to

give the statutory signals on approaching a crossing.

The remaining cases cited are along the same

line. Counsel have failed to cite any case where the

injured person was struck by an engine coming to-

ward him with its headlight burning and which could

have been seen a distance of 1200 feet had the person

looked; in fact, where the injured party recklessly

walks into an approaching train.

The facts in the case at bar bring it squarely

within the rule laid down by this Court in the case

of Northern Pacific Railway Company vs. Jones, 144

Fed. 47, where in the opinion Judge Gilbert uses the

following language

:

''Assuming that the evidence which went

to the jury proves that the railroad company

was negligent in not discovering the presence

of the defendant in error on its tracks, what

shall be said of the evidence of the contribu-

tory negligence of the defendant in error? A
general license to the public to walk upon a

railroad track does not mean that the railroad
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company is to be the insurer of the safety of

all persons who avail themselves of that per-

mission. While the license adds to the respon-

sibilities of the railroad company, and im-

poses upon it a greater burden of care, it does

not affect the duty that rests upon the licensee

to take all due precautions to avoid injury to

himself. If the negligence of the defendant

in error was one of the proximate causes of the

injury which he sustained, if it directly con-

tributed to the unfortunate result, he cannot

recover, even though the negligence of the

plaintiff in error contributed to it; and the

rule is the same whether the injured person

be a trespasser on the railroad track or a

licensee."

It was contended in this case that Jones was en-

titled to recover under the doctrine of the "last clear

chance," in reference to which Judge Gilbert said:

"That doctrine has no application to a case

where the plaintiff voluntarily places himself

in a place of danger from, which he has present

means of escape, and continues there without

exercising precautions which an ordinarily

prudent man would exercise. We have noth-

ing here to do with the law applicable to a case

where the injured person is found in a place

of danger, as upon a railroad trestle, from

which he is powerless to extricate himself on

the approach of a train, and where his situa-
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tion is discovered, or ought to have been dis-

covered, by those in charge of the train."

The only distinguishing feature in the Jones case

from the case at bar is that Jones was overtaken by

a train coming behind him, while the deceased in the

present case was struck by an engine approaching

him and which he could have seen had he been in the

exercise of any care whatsoever, much less that con-

stant vigilance imposed by the law upon one who

walks upon railroad tracks where he knows that

trains are frequently being moved. The Jones case

has been frequently cited with approval by this and

other Courts and we would respectfully call attention

to the cases of Russell vs. Oregon Short Line Railroad

Co., 155 Fed, 22 (9th Circuit) ; Denver City Tram-

way Co. vs. Cobb, 164 Fed. 41 (8th Circuit). In this

case Judge Van Devanter, in speaking of the applica-

tion of the doctrine of the "last clear chance," said:

"It is also urged that the case is within

that exception to the general rule making

contributory negligence a defense, which is

known as the 'last clear chance doctrine.' But

there are two reasons why that is not so:

First. The exception does not apply where

there is no negligence of the defendant super-

vening subsequently to that of the plaintiff, as

where his negligence is continuous and oper-

ative down to the moment of the injury. (Cit-

ing cases.) Second. The exception does not

apply where the plaintiff's negligence or posi-



tion of danger is not discovered by the de-

fendant in time to avoid the injury."

Permit us to say that the doctrine of the "last

clear chance" as applied in the Federal Courts and

most of the State Courts can be relied on only where

the one causing the injury knew of the negligence

and the peril of the one injured in time to have pre-

vented the same by the use of ordinary care.

The rule as above stated exists in the State of

Washington, as shown by the following from Woolf

vs. Washington Railroad & Navigation Co., 37 Wash.

491:

"In the case at bar it was not shown that

anything was done that precipitated, or

omitted that could have avoided, the collision,

after the discovery was made that deceased

was attempting to cross. There was no evi-

dence showing any negligence in this particu-

lar. It is contended that those in charge of

the engine should have seen Mr. Woolf sooner,

and noticed that he was unmindful of the en-

gine's approach, and should have stopped or

checked their speed before it was too late. If

it was negligence, imputable to the engine

operatives, not to have sooner seen deceased, it

was Kkewise negligence for him not to have

seen the engine. He had as unobstructed view

as they. His hearing, also, should have ap-

prised him of their approach. Certainly their
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negligence was no greater than his. Assum-

ing, as we must, that they were negligent, it

nevertheless appears conclusively that his neg-

ligence contributed proximately to the cause

of the unfortunate calamity. The doctrine

of comparative negligence does not obtain in

this state."

Also Dotta vs. Northern Pacific Ry. Co., 36 Wash.

506.

Myrtle Doty admitted that she could have seen

the headlight of the engine when it came around the

curve 1200 feet distant from them "i/ / was looking

that way, hut I was holding my head down and I

turned to speak to Mamma.'" She turned to speak

to her mother because she had heard her mother say

to Mr. Morgan that he had better get off the track

and she understood Mr. Morgan to say something

about trains not coming down that track. It was

then she turned her head toward her mother without

looking up and said, *'No, Mamma, you know the

trains don't come down this track. I never saw

them come down it." She then looked up and saw the

headlight of the engine, which had not yet reached

her, for she says, 'There was no flash along the rails

like the big headlights have. Just as I saw the light

I saiv the rails directly in front, but just a short dis-

tance from the engine." All this occurred after de-

ceased was warned that the train was coming. The

evidence shows they were all walking with their heads

down on account of the wind blowing in their faces.
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They were not talking or making any noise and there

was nothing to distract their attention. Mrs. Doty

said, "When I happened to look up, just happened to

look up, and saw a dim light and I knew it was a

moving light and I remarked to Mr. Morgan," etc.,

which shows that they were not keeping a lookout for

trains, but were walking against the wind with their

heads down and she just happened to look up. For

one to walk between the rails of the track as Morgan

was doing in this case is certainly contributory negli-

gence if there can be such a thing as contributory

negligence. His negligence was far greater than the

negligence in the Jones case above referred to, for

Jones was struck by a train coming from behind him,

while the train which struck Morgan was approach-

ing him.

Counsel for plaintiff in error would seem to claim

in their brief by insinuation that the Railway Com-

pany was negligent in operating its westbound train

over the eastbound track at the time of the accident.

On the trial of the case they called as their witness

the engineer, who testified that he had received orders

at South Tacoma to bring his train in over that track.

He were, therefore, not negligent in following his

order and the Railway Company was not negligent in

giving such orders, as it had a right to use either or

both of the tracks. The Honorable Circuit Judge

so instructed the jury, saying

:

''Some testimony has been offered here,

gentlemen of the jury, tending to show that
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this was a double track and that one track was
generally used by trains going in an easterly

direction, and the other track by trains going

in a westerly direction. Both tracks, however,

belong to the railroad company. It had a

right to use them both as it saw fit. It had

a right to run trains over the tracks in either

or both directions, and in doing so it violated

no rights it owed to the deceased or the pub-

lic in general." (Record, p. 36.)

This instruction followed the rule in the case of

Boulder vs. Louisville & N. R. Co., 112 S. W. 936,

as follows:

"The Court properly instructed the jury

that the defendant had the right to use either

track, as otherwise they might have thought

it negligent for the defendant to run the train

in question on the east track. Persons who

walk along a railroad track are under obliga-

tions to keep out of the way of trains, and they

cannot complain that the train is run on one

track and not on another."

The evidence shows that the deceased had ample

time to get off the track after Mrs. Doty spoke to

him if he had moved with reasonable promptness,

but instead of doing so he evidently assumed that

the Railway Company would not run a train to-

wards him over that track. He must have heard

the train coming or seen the light or he and the wit-
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ness Myrtle Doty would not have replied that trains

never come that way over this track. He evidently

saw the light as did Mrs. Doty and knew that it was

the headlight of an engine or he would not have

known but what the train was approaching from

behind.

We respectfully insist that the judgment non

obstante veredicto by the trial court should be sus-

tained.

Respectfully submitted,

GEO. T. REID,

J. W. QUICK,
L. B. da PONTE,

Attorneys for Defendant in Error.


